UNICEF WRITTEN SUBMISSION
2012 DAY OF GENERAL DISCUSSION
COMMITTEE ON THE RIGHTS OF THE CHILD

THE RIGHTS OF ALL CHILDREN IN THE CONTEXT OF INTERNATIONAL MIGRATION

“ACCESS TO CIVIL, ECONOMIC AND SOCIAL RIGHTS FOR CHILDREN
IN THE CONTEXT OF IRREGULAR MIGRATION™"

EXECUTIVE SUMMARY

The 2012 Day of General Discussion of the Committee on the Rights of the Child comes at a
time when there is pressing need for debate and analysis regarding how migration policies
affect all children, and how States Parties can fulfill their human rights obligations upon them
without discrimination. Any evaluation of the impacts of international migration on children
must be explicitly inclusive of all children affected by migration, and analyze the many
different ways in which international migration dynamics impact them.

The comprehensive approach of the Convention on the Rights of the Child (CRC) provides
an excellent framework for such an analysis. As stated in the 2012 CRC DGD Background
Paper, all children in the context of migration should be treated, first and foremost, as
children. States Parties to the CRC have positive obligations to ensure that the rights
enshrined in the CRC are guaranteed to all children present on State territory on equal terms,
regardless of their or their parents’ migration status. Children in the context of migration
should be addressed as a holistic group, and challenges to their rights in countries of origin,
transit and destination equally prioritized.

This UNICEF written submission focuses on challenges that children in the context of
international migration, especially those in an irregular situation, face when accessing civil,
economic and social rights in countries of origin, transit and destination, in particular their
right to birth registration, education, health care, housing, and social and economic
protection. The available evidence presented in this submission confirms that numerous
barriers remain as a result of gaps in legal entitlements and in their implementation. The
paper also highlights examples of innovative means of addressing these challenges. Annex |
provides recommendations to improve human rights fulfillment of children in the context of
international migration. Annex |l provides examples of explicitly inclusive and
comprehensive legislation that guarantees all children’s basic civil, economic and social
rights, as well as court rulings and civil society interventions that protect the rights of
children in the context of migration when State provision fails.

Children affected by migration can be prevented from accessing their right to birth
registration by excessive administrative requirements in countries of origin and destination,
with negative implications for their access to rights, services, justice and protection. Low
levels of birth registration, particularly in countries of origin, also make migrant children
vulnerable to statelessness. Further, migrant children’s right to birth registration is violated by
discriminatory law and practice, such as restricted access to maternity services and reporting
obligations. Flexible policies which allow, for example, testimonial evidence and third party
applications can contribute to ensuring all children’s right to birth registration.

“ UNICEF-DPS would like to thank Michele LeVoy, Lilana Keith and Eve Geddie of the Platform for
International Cooperation on Undocumented Migrants (PICUM) for their inputs to this paper.
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Children in the context of migration face numerous barriers to education, such as the need to
work to support their family and discriminatory refusal of registration. Undocumented
children are at times denied the full enjoyment of the right to education, with restricted access
to certification, internships, vocational training, and non-compulsory education, among
others. Lack of education and opportunities has significant impact on children’s cognitive and
psychosocial development. Legislation which is explicit in its inclusion of all children,
regardless of migration status, in all aspects of education, including financial assistance, can
remedy this, in conjunction with clear guidance and flexible administrative procedures for
registration.

Although parental migration can improve children’s access to health care services in
countries of origin, they may be less likely to access preventive care and face emotional
trauma due to family separation. Entitlements to health care for migrant children in countries
of destination vary considerably and are often insufficient. Practical barriers such as lack of
clarity in the rules, discretionary refusal of treatment, and complex and bureaucratic
procedures render many migrant children, particularly undocumented children, unable to
access their right to the enjoyment of the highest attainable standard of health. However, a
number of destination countries do provide equal access to health care for all children,
regardless of migration status. Further, regional and local authorities, or professional
networks and NGOs, often undertake initiatives to provide services and promote access to
mainstream services by advocating for change and tackling practical barriers.

Access to housing for children in the context of migration is highly problematic, also
impacting children’s access to other social rights, such as education and health care. Children
‘left behind’ in countries of origin may be at risk of experiencing poor housing conditions if
they do not receive remittances. In countries of destination, State housing and social support
provisions for unaccompanied children often do not adequately protect children’s rights.
Further, housing support is highly restricted for migrant families and inaccessible for
undocumented children or children with regular status with an undocumented primary
caregiver, except in emergency situations. Even this support is problematic, due to, inter alia,
a shortage of places, reporting obligations, and the living conditions themselves. Many
undocumented children have insecure, substandard housing, being obliged to move
frequently. Legal provisions ensuring access to State-funded emergency accommodation and
initiatives to find temporary housing solutions and mediate between tenants and landlords can
provide vital support to children.

Children affected by migration and their families are largely excluded from social and
economic protection measures, despite their heightened vulnerability to poverty and social
exclusion, and their increased psychosocial needs. In countries of origin, children whose
parents have migrated, both those who receive remittances and those with no contact with
their parents abroad, often face practical difficulties in accessing social support measures. In
countries of destination, migrant children often receive much lower levels of support than that
provided to nationals, despite their eligibility. Undocumented children are excluded from all
economic and social protection measures in most countries, despite the negative implications
of deprivation on their well-being and development. However, a few States and courts are
recognizing the need to provide economic and social protection to all children, regardless of
their migration status.

In conclusion, restrictive migration policies can place children in situations of vulnerability,
exposing them to abuses and violations of the rights enshrined in the Convention on the
Rights of the Child (CRC) and other human rights instruments, which States Parties are



legally bound by. Children affected by migration, particularly undocumented children, are
often exposed to long periods of fear, uncertainty, poverty and limited access to basic rights.
Failure to provide access to education and health care, adequate housing and family life can
have serious and long-term implications for child’s health, well-being and development.

Introduction

The 2012 Day of General Discussion (DGD) of the Committee on the Rights of the Child
(CRC Committee) on “The Rights of All Children in the Context of International Migration”
comes at a time when there is pressing need for comprehensive debate and analysis regarding
how migration policies affect all children, in countries of origin, transit and destination.

For analytical purposes, children in the context of international migration are often divided
into various categories (asylum seekers, children left behind, unaccompanied / accompanied,
trafficked, smuggled, regular / irregular, returned, etc.). While there are specific legal and
protection mechanisms available to these different categories of children affected by
migration, UNICEF concurs with the 2012 CRC DGD Background Paper in acknowledging
the crucial importance of, and the need for, a comprehensive approach that recognizes the
rights of all children in the context of migration. The Convention on the Rights of the Child
(CRC) codifies a comprehensive set of children’s rights underpinned by the principle of non-
discrimination. The rights enshrined in the CRC must be guaranteed to all children,
regardless of their additional protection needs, and violations of those rights equally
prioritized. Further, due to the complexity of migration dynamics, categories are fluid and
temporary, and children affected by migration may transition between various categories
within the course of their childhood. For instance, asylum-seeking and trafficked children are
not always recognized as such, and children who are undocumented at a given point in time
may access regular status at a later stage.

For this reason, this submission analyzes how policies on irregular migration can affect all
children in the context of migration beyond categories. Restrictive migration policies have
significant implications for the way families, parents and children migrate. Literature
reviewing reasons for irregular migration' notes how the lack of channels for regular
migration and restrictions to family migration® severely limit possibilities for migrants,
causing families to live with long periods of separation, and increase the likelihood of
families and independent child migrants to migrate irregularly or remain in destination
countries after their visa or permit has expired. Crossing borders irregularly, often through
smugglers and recruitment agencies, and having irregular status, leaves all migrants, and
particularly children travelling alone or with adults, vulnerable to human rights violations,
exploitation, and human trafficking.® Families and independent child migrants who migrate to
claim international protection or are trafficked are not always recognized within these policy
frameworks, and so also become undocumented.

Children’s migration status is usually linked to their parents’, and therefore lapses and
becomes irregular along with theirs. Further, the child-specific needs and individual rights of
every child, including the requirement to act only in every child’s best interests, are rarely
considered independently when parents’ claims for international protection are reviewed,
leaving them more vulnerable to inappropriate refusals of protection.® Children born to
irregular migrant parents in countries of destination often become undocumented by
inheriting their parents’ migration status, as few destination countries still have fully
inclusive jus soli regulations in which all children born on the territory are granted
citizenship.”



Thus, restrictive migration (and citizenship) policies can place children in situations of
vulnerability to human rights abuses and violate rights enshrined in the Convention on the
Rights of the Child (CRC), as well as numerous other human rights instruments,® which
States Parties are legally obliged to uphold and protect.

In countries of origin, many children face family separation, as parents have no choice but to
leave their children behind when they migrate, and there are very few regular channels for
children to join parents at a later stage.’ This can significantly impact children’s right to
family life as well as their personal and social development. Although children in countries of
origin whose parents have migrated do not face legal discrimination, they do face a number
of practical obstacles to enjoying basic rights arising from parental absence,™ as well as
significant emotional and psycho-social challenges.

In countries of destination, migrant children, particularly undocumented children, experience
restricted access to rights, as a result of gaps in legal entitlements, and in practice, where
practical and administrative barriers reduce the accessibility and real enjoyment of rights. For
example, migrant children experience limited access to basic rights such as access to
compulsory education and health care due to discriminatory laws and practices, and issues
such as poverty, lack of awareness, and language barriers.

Restrictive migration policies also increase the likelihood that children have insecure or
irregular migration status in countries of destination. Furthermore, children are subjected to
immigration control measures which include detention, deportation and restrictions on access
to services, which have significant negative impacts on their rights. It can take many years
before children may be able to regularize their status, for example by qualifying for
regularization based on years of residence and ties to the country of destination.* Such
possibilities are insecure and many children lose all the protections afforded to them as
children as soon as they turn 18 years of age. The considerable periods of time which
undocumented children live with fear, uncertainty, and restricted access to basic rights can
have significant and long-term implications for their health, well-being and development.
Further, children repatriated to countries of origin or transit also face a number of barriers to
accessing rights and services, as a result of loss of social support networks and property,
limited services (particularly heath care services), prejudice, psychosocial trauma, and
language barriers, particularly when children have spent considerable periods of their
childhood and development in the country of destination.

This UNICEF written submission focuses on challenges that children in the context of
international” migration face when accessing civil, economic and social rights. The
submission does not address the human rights challenges relating to detention and deportation
(including the vulnerabilities faced by repatriated children), nor the lack of consideration of
the best interests of the child in migration decisions, nor access to regularization. These issues
are addressed from the perspective of the right to family life in another UNICEF submission.
The following sections elaborate some national and regional examples of legal and practical
barriers to migrant children’s access to birth registration, education, health care, housing, and
social and economic protection.

As well as analyzing some of the key issues which migrant children face in the main body of
the text, this submission seeks to highlight examples of innovative means of addressing them.

" The 2012 CRC DGD focuses on international migration; however, UNICEF Offices in all regions have
stressed how, in some countries, rights challenges faced by children in the context of internal migration are
often very similar to those faced by children in the context of international migration.
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Annex | provides recommendations to improve human rights fulfillment of children in the
context of migration. Annex Il provides practical examples of legislation which is explicitly
inclusive and comprehensive, and thus guarantees all children’s basic civil, economic and
social rights. Examples of court rulings and civil society interventions, which protect the
rights of migrant children when State provision fails, are also included in Annex II.

As stressed above, many of the human rights challenges analyzed in this submission are
common to most children in the context of migration. Yet undocumented children face a
number of further challenges, both de jure and de facto, and are therefore among the most
vulnerable to human rights violations. For this reason, this submission pays particular
attention to children in the context of irregular migration, especially in the presentation of
innovative practices in Annex II.

1. Birth Reqistration

The CRC stipulates that every child shall be registered immediately after birth (Article 7).
Birth registration is closely linked to the right to a legal identity, to State protection and to
nationality. Birth registration normally enables children to obtain a birth certificate — a
document recording the registration and officially recognizing the child’s legal personhood.
Birth registration can contribute to the protection of children from human rights violations
stemming from doubts about their age. Children whose births are not registered may be more
vulnerable to human trafficking and other forms of abuse and exploitation.

Lack of birth registration can also serve as a barrier to accessing other rights, particularly in
countries where rates of birth registration are near universal, as birth certificates are routinely
required as proof of identity to access services. For example, birth certificates are sometimes
required for children to enroll in school and in medical programs, such as immunization
campaigns.*?

As birth registration enables the right to nationality, lack of birth registration also increases
the risk of statelessness. Rates of birth registration remain low in many countries of origin,*?
increasing the risk that migrant children are unable to prove their nationality if they were not
registered in their countries of origin before migrating. (For an example of a practice that
addresses this, see Annex 11 1.1).

At the same time, access to citizenship by virtue of jus soli or being born on the territory is
being restricted in many destination countries.** Restrictions, such as requiring at least one
parent to be a regular permanent resident, directly discriminate against children born to
undocumented parents and make them particularly vulnerable to statelessness.

Further, children in the context of migration, including internal migration,™ face a number of
barriers to accessing birth registration and certification.*® For example, strict requirements for
identity documentation (such as birth certificates and valid passports) and marriage
certificates of parents, can affect children born in the country of origin after one parent has
migrated, children born in countries of destination to migrant parents with regular status but
without the appropriate documents,*” and children born to undocumented parents.’ In this
way, citizenship laws which discriminate against women may also disproportionately affect
children in the context of migration, as the father may not be present and/or his
documentation not available.



Migrant children also face additional obstacles to having their birth registered in countries of
destination, including: lack of awareness on the part of parents, though this is also a problem
among civil servants concerning undocumented children, when they may be unaware of
migrants’ entitlements; bureaucratic and complicated procedures; and costs, both direct, in
terms of registration fees and fines for late registration, and indirect, such as costs of travel,
time off work, etc.’® While there is generally a separation between civil registries and
immigration enforcement, undocumented parents may also fear detection,?® particularly in
countries where civil servants have a duty to report undocumented migrants.?!(For an
example of legislation that addresses this, see Annex Il 1.2).

Limited access to maternity services, for example in countries where costs are associated with
child birth in a hospital, can also be an obstacle for accessing birth registration. Indeed, in
some countries, birth registration is carried out by the hospital rather than, or as well as, the
civil registry. (For an example of legislation and practice that address this, see Annex Il 1.3).
In other countries, the notification of birth provided by the hospital may be required when
officially registering the birth at the civil registry, or be the only certification available to
migrant parents, due to discriminatory laws.?? (For further examples of legislation and
practices that address barriers to birth registration for children in the context of migration, see
Annex Il 1.4, 1.5 and 1.6).

2. Education

The right to education is enshrined in Article 28 of the CRC. According to States Parties’
obligations under the CRC, they must ensure education is available and accessible to every
child on the basis of equal opportunity.

Nonetheless, children in the context of migration face particular vulnerabilities regarding
their access to education. For example, research on households in countries of origin
indicates that while remittances can have a positive effect on children’s access to education,
these benefits can be reduced or even negated by the psycho-social impact of parental
absence? or by the need for children to take on some of the roles and obligations of the
parent who has migrated.?* Furthermore, remittances are not always spent to the benefit and
advantage of the child, which limits their access to education.® Children may have lower
incentives to complete education in the country of origin, due to lack of parental supervision
or intentions to migrate themselves. Some studies® have identified how differently boys and
girls are affected by these issues, in relation to gender roles and responsibilities, as well as
likelihood to migrate. Children of migrants may also face prejudice and negative attitudes,
both on the part of teachers and other students, for example due to financial inequality
resulting from remittances.?” (For an example of practice that addresses this, see Annex I
2.1).

Parents who migrate may also find they are unable to send remittances, due to difficulties in
finding employment and surviving in destination countries, as well as on-going debts to
smugglers and traffickers, leaving children in countries of origin vulnerable to poverty. (For
an example of practice that addresses this, see Annex Il 2.2). All migrant children, regular
and irregular, unaccompanied or with their families, may need to work in order to support
themselves and their families, at the expense of their education.?®

In countries of destination and transit, migrant children’s enjoyment of their right to
education may also be jeopardized by practical barriers including, inter alia, lack of
familiarity with the school and admission system, complex procedures, especially for entry at



irregular times, lack of places, language difficulties, and inability to meet direct and indirect
expenses of school attendance.”” Migrant children can also be subject to segregated
schooling. (For an example of a court ruling that addresses this, see Annex Il 2.3). Further,
discriminatory enrollment requirements can delay migrant children’s access to education or
exclude them entirely in practice.*® (For an example of a practice that addresses this, see
Annex Il 2.4). Migrant children may also face discriminatory treatment and prejudice from
teachers and school staff as well as from other students and their parents, which can act as a
barrier to their enjoyment of education. Migrant children may face double discrimination on
the basis of their gender, disability or religion. Furthermore, the absence of remedial classes
and extra-curricular programs that facilitate the integration of these children severely affects
their educational performance.

There are a number of barriers more particular to undocumented children that are important
to highlight, both legal and practical. Education is an area where the discrepancy between law
and practice is very evident. Despite widespread acceptance of the right of undocumented
children to attend school, their access in practice varies greatly, especially at the local level.
For example, some regions or cities require schools to check the migration status of migrant
children, despite the obvious detrimental implications this has for children’s education. (For
an example of a court ruling that addresses it, see Annex 1l 2.5).

Further, for the most part, laws on compulsory education refer to “all children’, and thus
implicitly include undocumented children. However, this indistinctness can result in lack of
awareness among service providers and inappropriate requests for documentation. (For
examples of legislation that addresses this, see Annex Il 2.6). Even when the required
documentation is not immigration-related, it can be difficult for undocumented families to
meet administrative requirements such as proof of address and valid identity documents.

Undocumented children also face discriminatory refusal of registration.** Other practical
barriers include: fear of detection, barriers associated with living in an irregular situation,
such as frequent moving and over-crowded living conditions, and being denied formal
certification of studies. Indeed, research from the United States highlights the impacts of
living in an irregular migration situation, by studying citizen children with undocumented
parents in mixed-status families. The study finds that there are persistent educational
disadvantages for citizen children of undocumented migrants compared to citizen children of
regular migrants, including fewer average years in education. The authors note that the high
levels of stress, lack of money for academic enrichment activities, and pressures to work lead
many to drop out of school.** Further, migration and labor policies, which leave
undocumented workers’ employment rights unprotected and often lead to parents working in
insecure and poor conditions with low pay and long working hours, result in high levels of
poverty and stress.®* These conditions are also felt by citizen children, and can have
significant repercussions for their well-being and development. (For examples of legislation
that addresses some of these practical barriers, see Annex Il 2.7).

Additionally, even when a compulsory component of an education program, access to
internships for undocumented children is also a contentious issue in many countries, as many
internships are considered a form of work requiring a work permit, rather than a form of
education. (For an example of legislation that addresses this, see Annex Il 2.8).

Undocumented children are commonly denied access to non-compulsory education, including
pre-school, as well as vocational training and higher education. (For an example of a court
ruling that addresses this, see Annex Il 2.9). Access to public pre-schools is often restricted
by law, as this education is not considered compulsory, despite the increasing global



recognition of the importance of early childhood education and care for cognitive and social
development in early years. The often precarious working conditions of undocumented
parents can make it extremely difficult for their children to obtain quality early childhood
education and care. Legal exclusion from publicly-subsidized pre-school education and
support programs, as well as administrative barriers, effectively prevents access to education,
even when there are no additional legal barriers. Research from the US referring to
professional indicators for measuring early development of cognitive skills** found that
several aspects of being an undocumented parent can harm early child development. The
factors highlighted are sparse social networks, lower-quality jobs, less access to stimulating
professional child care, and fewer financial resources to invest in children, which increase
parental stress and reduce the amount of stimulation that parents can provide and purchase for
young children.® Thus, children of undocumented parents are disadvantaged regardless of
their age — younger children lacking access to early childhood care, and older children
lacking access to education, as they often have to care for the younger ones.

Similarly, undocumented children and young people are often excluded from accessing
higher education, which in some countries includes education from the ages of 16 to 18, as
well as post-18 education. The lack of opportunities for undocumented children to pursue
further education, at the time when they reach or are nearing the age of majority and begin to
realize the full implications of living with irregular status, can have significant negative
effects for children’s identity formation, friendship patterns, aspirations and expectations, and
social and economic mobility.*® Under these circumstances, undocumented children are at
risk of leaving school early, even when education is accessible, due to limited chances for
further education and job opportunities.

3. Health Care

The right of the child to the highest attainable standard of health is guaranteed in Article 24
of the CRC. The CRC is explicit that this includes the right to health care facilities and
services. However, access to health care services and public health care systems varies
widely on the global level.

Children in the context of migration face a number of barriers to accessing health care
services, including mental health care. Children of migrant families in countries of origin
often enjoy increased access to health care services and medicine, and higher levels of
nutrition as a result of remittances. However, additional responsibilities and the stress
associated to them, such as undertaking work and household chores, can lead to poorer health
outcomes. Research from Mexico®’ indicates that children whose parents have migrated may
be less likely to receive preventative care, such as immunizations, which can have short- as
well as long-term health implications. As discussed in the previous section on education,
parents may also struggle to send remittances, at least initially, leaving their children
vulnerable to poverty and reduced access to health care in the initial stages of their migration.
Separation from parents and adapting to parental absence can also significantly impact
children’s mental health and psycho-social development. In some cases, parental migration
can lead to children losing contact with their parents altogether, with potentially severe
implications for their mental health and well-being.

In countries of destination, barriers faced by regular migrant children in accessing health
care, such as lack of understanding of complex procedures and language barriers, as well as
lack of availability of services (particularly for mental health care), are also faced by



undocumented children. Nonetheless, undocumented children often face additional legal,
financial and administrative barriers to accessing health care services.

Undocumented children’s legal entitlements to health care are usually below the standards set
out in international law. (For examples of legislation that addresses this, see Annex Il 3.1).
Although emergency care is generally provided, in some countries parents may be expected
to pay for the treatment afterwards.®® The majority of countries with insurance-based health
systems (as opposed to tax-based health systems) exclude undocumented children from
accessing public health insurance altogether, but may set up parallel administrative systems
for regulating undocumented migrants’ access to public health services. Treatment for public
health reasons, including immunizations as well as screening and treatment for transmittable
diseases, is usually available free of charge, though in some countries, for HIV only
screening is provided free of charge and treatment must be paid for.*® In many countries,
‘urgent’ or ‘immediately necessary’ treatment is available free of charge for undocumented
children.”® However, interpretations of ‘urgent’ care vary considerably, including in terms of
provision — whether care must be accessed through hospital emergency departments or
whether children may access primary health care and other services.

In such circumstances, where only ‘emergency’ or ‘urgent’ care is available free of charge,
children often have to wait until their health deteriorates significantly before they are able to
access care, with obvious implications for their health and recovery. (For an example of
regional legislation that addresses it, see Annex Il 3.2). Undocumented children are also
rarely able to access continuous and specialist health care services appropriate to their needs,
and face difficulties in accessing sexual and reproductive health care. As well as affecting
children’s immediate state of health, poor health during early years can significantly affect
children’s development and future health outcomes.** Where government provision is highly
limited on both the national and the regional level, health professionals and NGOs frequently
provide health care through independent clinics, in order to fill the void and advocate for
change. (For examples of this, see Annex Il 3.3, 3.4 and 3.5).

Another common issue is discretionary refusal of treatment by administrative staff at medical
facilities. In particular, complex and lengthy reimbursement procedures can create reluctance
among medical personnel to treat undocumented patients. (For an example of practice that
addresses this, see Annex Il 3.6). Thus, even when there is some State provision of services,
serious problems in the administration of these services create disparities between law,
practice, and the capacity of service providers to fulfill their duties, leaving the weight of
meeting urgent need on civil society, migrant associations, and migrant families themselves.

4. Housing

Article 27 of the CRC recognizes the right of children to a standard of living adequate for
their physical, mental, spiritual, moral and social development. The importance of suitable
housing for children’s development cannot be underestimated. This is also recognized in the
CRC, which obliges States Parties to provide material assistance, including housing, where
possible, to families in need so that parents may ensure this right for their children. Poor
housing conditions can also have negative impacts on the enjoyment of other rights, including
education, health and family life.

As discussed above, remittances can raise the income level of children of migrant households
in countries of origin, which can improve their living and housing conditions. However,
parents may be unable to send remittances due to financial insecurity in countries of



destination, leaving children at risk of experiencing poor housing conditions and even
homelessness.

In some countries of destination, migrant children are automatically placed in detention on
arrival. While children may have access to education and health care services in detention,
detention is a de facto breach of children’s right to housing, and can never be considered an
appropriate means of providing shelter and basic assistance to children. (For an example of a
practice that addresses it, see Annex Il 4.1).

In many countries, systems are being put in place to provide shelter and basic assistance to
unaccompanied migrant children. However, the number of places available in shelters is often
insufficient for the demand.*? The quality of the services provided, in terms of adequate and
appropriate facilities for children, as well individual guidance and support, is another key
area of concern. (For an example of practice that addresses this, see Annex 1l 4.2).

While reception systems for unaccompanied children in place in many countries are
insufficient, there are virtually no child-adequate provisions for children living with their
families. Regular migrant families face severe restrictions, and undocumented migrant
families are entirely excluded from accessing housing subsidized by the government, as well
as rent and housing financial support measures.

A few European countries provide emergency accommodation in shelters for undocumented
families who have an ongoing application with immigration authorities, for example
Belgium, the Netherlands and the UK.® However, these shelters cannot be considered
appropriate housing for children in the long term. For example, families are often
accommodated together in one room, without sufficient personal space and privacy. The
living conditions can jeopardize children’s right to family life, further straining family
enjoyment as well as parental roles. Further, parents can be disempowered by the
arrangements of the centers, for example by not having control of meal times and content.

Most families access housing on the private market, where a shortage of affordable housing
makes decent housing difficult to find. In some countries there are restrictions on renting
property without a residence permit or sanctions for those who provide rental property to
undocumented migrants. This means that undocumented families often sublet from citizens or
regular migrants, which weakens their rights as tenants. Irregular status can make migrants
vulnerable to exploitation by unscrupulous landlords, who charge high rates for indecent,
over-crowded and unsanitary living spaces. They rarely report such exploitation to the
authorities for fear of being identified or having to find alternative accommodation.
Initiatives that promote the enforcement of housing standards and tenants’ rights, when
separated from immigration enforcement, can mitigate this kind of situations.

Undocumented families’ housing can at best be characterized as insecure, with frequent
moving, at times relying on friends and family, and even staying in squats or living in public
parks and on the streets. Such conditions often pose significant safety concerns for children,
particularly girls, as well as their mothers. (For an example of practice that addresses this, see
Annex |1 4.3).

5. Social and Economic Protection for Children

As outlined in the previous section, Article 27 of the CRC obliges States Parties to take
appropriate measures assisting parents to implement the child’s right to an adequate standard
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of living, and in case of need, provide material assistance and support programs, particularly
with regard to nutrition, clothing and housing. Most States have implemented a number of
social policies and support programs to this end, to ensure a minimum standard of living for
children, including, inter alia, child benefit payments or tax breaks, rental and fuel support
payments, subsidies for school-related costs and free school meals, and conditional cash
transfers to support family’s health and children’s education.

However, children in the context of migration and their families are often excluded from
social protection and poverty reduction programs in both their countries of origin and
destination. Lack of access to this minimum basic coverage violates the right of these
children and their families to an adequate standard of living, and considerably increases their
vulnerabilities.

Children in countries of origin whose parents have migrated, both those who receive
remittances and those with no contact with their parents abroad, may face practical
difficulties in accessing social support measures. Comprehensive reform aimed at
strengthening the capacity of social and child protection systems to detect, refer, and support
situations of wvulnerability beyond material poverty can help these children and their
caregivers in overcoming the specific challenges brought about by migration, and avoiding its
negative consequences on child well-being. Concrete examples of such initiatives include:
enhancing social support services (including social workers, case managers, and/or gate-
keepers); improving coordination and information-sharing between teachers, social workers,
and other competent actors; and expanding support for vulnerable groups such as single
mothers. (For an example of a government program and of a policy which address this, see
Annex I1 5.1 and 5.2).

Access to social and economic protection measures, including social assistance and other
social services, is also highly restricted for migrant children in destination countries. While
migration policies can be characterized as inconsiderate of child rights, migrant children face
a parallel invisibility in social policies aimed at protecting children and families from poverty
and social exclusion.

Recent UNICEF research that presents internationally-comparable data on child deprivation
and relative child poverty emphasizes the costs of child poverty for both individual children
and society, in terms of, inter alia: reduced skills and productivity; lower levels of health and
educational achievement; increased likelihood of unemployment and welfare dependence;
higher costs of judicial and social protection systems; and the loss of social cohesion.*
Crucially, these social and economic costs remain relevant regardless of whether migrant
children stay in the society of destination or migrate elsewhere. In addition, the denial of
children’s fundamental right to development is a severe human rights violation with much
broader implications and long-term consequences.

Children of migrant families are known to be more at risk of poverty and deprivation,*® and
undocumented children even more so. Nevertheless, access to social security and income-
support programs and measures designed to protect children from poverty and deprivation is
highly restricted for migrant families, even those with regular status.*® (For an example of a
court ruling and legislation that address this, see Annex Il 5.3 and 5.4). Further,
undocumented children and families are usually completely excluded from such measures.
(For an example of legislation and a legislative proposal that address this, see Annex Il 5.5
and 5.6). Also, the social and economic assistance provided to eligible groups of migrants, for
instance asylum seekers, is often well below the level of basic subsistence, and also below the
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standards of assistance provided to the nationals of the country. (For an example of court
ruling that addresses this, see Annex 11 5.7).

It is also important to note the impact of migration policies on children of mixed status
families, for example, children of undocumented migrants who may themselves have regular
migration status or indeed be citizens of the destination country. Families with citizen
children and undocumented parents can be seen most evidently in the United States, where
children born on the territory automatically gain citizenship.*” Recent research into such
mixed-status families has found that although children have the right to a number of social
protection programs and inclusion as citizens, they are less accessed by undocumented
parents, primarily due to lack of awareness and fear that contact with the authorities will
result in detention, deportation, and family separation.*®

Additionally, children of undocumented migrants can experience particular vulnerabilities
due to the everyday impact of irregularity upon families. For example, families with an
undocumented parent often experience household and personal debt, social isolation, anxiety
and parental depression, and less time spent with children, due to, inter alia, precarious living
and working conditions, poverty, and fear of detection. Such factors have been found to have
psychosocial impacts upon family life, as well as upon children’s mental and emotional well-
being and development.** Therefore, children of undocumented migrants are often in
particular need of social and economic protection measures.

6. Conclusion

Restrictive migration policies increase the likelihood of children experiencing prolonged
periods of family separation, losing their regular migration status, or migrating irregularly
due to lack of regular opportunities. These conditions often leave all children affected by
migration vulnerable to limited access to basic rights and services.

In its mission to help build a world where the rights of every child are realized, UNICEF
works globally to promote access to birth registration, education, and health care services for
all children, and to fight against poverty, violence, disease and discrimination. This written
submission has shown that there are key obstacles to accessing basic rights faced by all
children affected by migration, such as discriminatory treatment and issues arising from
poverty and lack of parental identity documents. Children whose parents have been forced to
‘leave them behind’ in countries of origin may enjoy limited access to services despite
remittances due to the effects of parental absence, as well as significant psychosocial
challenges. Parents may also be unable to send remittances, due to financial insecurity in
countries of origin. Assumptions that children of migrant parents have more financial support
can lead to their needs and vulnerabilities being overlooked and to their exclusion from social
protection and poverty reduction programs.

Further, policies on irregular migration within destination countries, such as detection
practices and restrictions on access to basic services, make children vulnerable to abuse and
exploitation, and at times violate their internationally recognized human rights. In many
destination countries, migration control policies create legal and practical obstacles for
migrant children - particularly undocumented children - to access their rights. Despite being
among the children most vulnerable to poverty and social exclusion, in most destination
countries undocumented children are excluded from measures of social and economic
protection. While industrialized countries promote access to education, health care services,
and poverty reduction through development programs in less industrialized countries, also
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within the framework of preventing irregular migration by strengthening development in
countries of origin,™ they are denying undocumented children access to those same services
within their borders.

A number of barriers to undocumented children accessing basic rights are common across
service sectors. National legislation is often below the standards set out in human rights law,
inexplicit, or contradicted by other rules and practices, such as the duty to denounce or
administrative requirements. There are frequent changes in national policies, and while
service providers are being given increasing responsibility for determining migration status,
there is a lack of training for them to effectively do so. At the same time, there is a lack of
clarity in the rules, leaving wide room for discretion in decision-making. Fear of detection
and lack of awareness on the part undocumented families regarding their rights are also
common difficulties. A core issue is the lack of separation between service provision and
immigration control, whether in law, or in practice, due to contradictory provisions and
heavy-handed immigration enforcement or lack of awareness on the part of service providers
about what their duties are towards both undocumented migrants and immigration authorities.

While there is a clear need for further research, available evidence presented in the
submission indicates the short and long-term implications of poverty, limited access to
education and health care, inadequate housing, parental anxiety and limited family life, for
children’s health and well-being. States Parties to the CRC have positive obligations to
ensure that the rights enshrined in the CRC are guaranteed to all children through legislative
and policy reform.

A number of examples of legislative measures that guarantee migrant children’s rights are
presented in Annex Il. As well as national legislation, there are examples of regional or city
regulations, where regional and local authorities facing the reality of undocumented families
in their communities have bypassed or extended national provisions to promote the inclusion
of undocumented families. While recognizing the crucial role of NGOs and migrant
associations in orienting, supporting and providing services to children and families when
State provision fails, particular attention has been paid to examples of law and government
policy, as it is fundamental that States fulfill their human rights obligations to protect all
children in the context of migration. Nonetheless, barriers remain as a result of gaps in legal
entitlements, or in their practical implementation, and several examples of professional and
NGO initiatives that address these barriers have also been presented. It is intended that these
examples can stimulate the discussions at the 2012 CRC DGD regarding ways that States,
regional and local authorities, professionals and other civil society actors can improve the
protection of all children in the context of migration.
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ANNEX | - RECOMMENDATIONS

This submission has analyzed how policies on irregular migration can affect all categories of
children in the context of migration. Policies on irregular migration impact the ways parents
and families migrate and their living conditions, which can affect children left behind and
children with regular status or citizenship in countries of destination, as well as
undocumented children. Policies on irregular migration also affect whether children are left
behind and for how long, whether they migrate alone or with family, whether they move
regularly or irregularly, and whether they are able to maintain regular status. Categories and
migration statuses are fluid and temporary. Therefore, any evaluation of the impacts of
international migration on children must be explicitly inclusive of all children affected by
migration, and analyze the many different ways in which international migration dynamics
and policies impact them. The comprehensive approach of the Convention on the Rights of
the Child (CRC) provides an excellent framework to ensure that the rights of all children
affected by migration are equally prioritized and to encourage cooperation between child
rights and migrant rights actors on all levels, principles which should underpin any outcomes
from the 2012 Day of General Discussion of the Committee on the Rights of the Child.

1. Adopt a comprehensive human rights- and child rights-based approach to
migration, respecting international obligations

All children in the context of migration should be entitled to the same treatment, services and
protection as national children, and treated, first and foremost, as children. All rights
enshrined within the CRC should be guaranteed to all children present on State territory on
equal terms, regardless of migration status, and effectively applied and monitored in the
context of migration. A comprehensive approach should avoid the categorization and
prioritization of particular groups of children’s rights and be guided by the principle of non-
discrimination. Reservations on the CRC should be withdrawn and contrary legislation and
policy reformed. Laws, policies and practices which rely on superficial consideration of the
best interests of the child, including those that result in family separation, detention or
deportation, should be discontinued. Age-appropriate programs enabling children affected by
migration in countries of origin, transit, and destination to access child-friendly information
on their rights should be promoted.

2. Ensure access to civil, economic, social and cultural rights for all children in the
context of migration

All children in the context of migration should have equal access as national children to civil,
economic, social, and cultural rights and to basic services, regardless of their or their parents’
migration status. States Parties should eliminate legislation and policy which prevents
children in an irregular situation from accessing birth registration, nationality, and services,
and make their rights explicit in legislation. Administrative and financial barriers to accessing
services should be removed, including through the acceptance of alternative means of
proving identity and residence, such as testimonial evidence. Training and guidance for civil
registries and public-service providers should be carried out to ensure access is effective in
practice. The difficulties faced by children ‘left behind” when accessing rights and services
should be specifically addressed by States in collaboration with civil society and local
communities.
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3. Include children affected by migration in social protection systems, policies and
programs

Policies, programs and measures to protect children from poverty and social exclusion must
include children in the context of migration, regardless of status, and consider their particular
needs and vulnerabilities. The capacity of social protection systems to detect, refer and
support situations of vulnerability beyond material poverty should be strengthened. States
Parties should ensure the inclusion of households affected by migration in local statistical and
data systems, as well as in nationally-representative living standards, expenditure, and labor
force surveys. This will lead to evidence-based social policies that include these families and
their children in local planning and budgeting processes. Consultation with vulnerable
groups, including populations affected by migration, should take place before formulating a
particular policy or program. In countries of origin, specific social protection provisions for
children “left behind’ should be introduced; in particular, measures to strengthen families in
their child-care role and special services for children living outside a family environment,
including Kkinship care, should be put in place. In countries of destination, migrant households
with children should be a specific target group of social policies and programs.

4. Prohibit sharing of personal information between service providers and
immigration authorities

Civil registries and public-service providers should be prohibited from sharing personal
information of irregular migrant children and their families with immigration authorities. This
firewall between public service provision and immigration control must be erected in law and
in practice, through the issuing of clear guidance for both service providers and
undocumented parents. Undocumented children and their families should not be arrested at or
near civil registries or service providers. This firewall should be complemented by efforts to
improve the knowledge and change the mindset and behavior of local authorities towards
populations affected by migration.

5. Promote access to secure residence status

States Parties should promote regular and secure residence, through designing and
implementing permanent and accessible mechanisms for children and their parents to
regularize their status for the long-term. In this regard, asylum and immigration procedures
should be expedited in the best interests of the child. Existing mechanisms should be made
more accessible, flexible, and available at lower cost. Requirements for residence to be
regular in order to access to permanent residence status and citizenship should be removed
when other conditions have been met, including the right to acquire the nationality of a
country in which the child has lived for a specific period of time.

6. Enhance evidence-based legislative and policy reform, and cooperation between
child rights and migrant rights stakeholders

Particularly in view of the 2013 High-Level Dialogue on International Migration and
Development, there is pressing need for a global consultation on the impacts of migration and
migration policies on the rights of children in the context of migration in countries of origin,
transit and destination, with the engagement of the CRC Committee, the Committee on
Migrant Workers, OHCHR and the Special Rapporteur on the Human Rights of Migrants,
States Parties, the Global Migration Group, UN Agencies, and child rights and migrant rights
organizations, and with meaningful participation of children affected by migration. Such a
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consultation would have the objective of identifying concrete legislative and policy reforms
required to assist countries in efforts to comply with their international obligation to protect
and fulfill the rights of all children under their jurisdiction.

7. Improve monitoring of CRC implementation in relation to children in the context of
migration

States Parties could incorporate systematic evaluation of CRC implementation in relation to
all children affected by migration into their periodic reporting to the Committee, and
empower national institutions responsible for guaranteeing human rights (ombudsmen,
equality bodies, etc.) to play a key role in monitoring compliance with the Convention, with a
specific mandate to address the needs of children affected by migration.
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ANNEX II -
PROMISING LEGISLATION AND PRACTICES ACROSS FIVE REGIONS

1. BIRTHREGISTRATION

1.1 Practice: Mexican State of Oaxaca

In Mexico, the State of Oaxaca’s program to address low birth registration in municipalities
with high social exclusion concluded that some of those children without birth registration
documents had already migrated within the country and to the United States. These migrants
live in a situation of dual invisibility and lack of documentation, as they are often unable to
prove their nationality neither in the country of destination nor of origin. Oaxaca and other
Mexican States are coordinating with Mexican communities and Mexican Consulates in the
United States to promote mechanisms for issuing birth registration documents to those
originally born in Mexico, as well as the necessary legalization of identity documents for
children born in the United States, so that these documents are valid on either side of the
border. This complements other efforts to liaise between Mexican States to issue birth
registration documents for seasonal migrant workers and their families.

1.2 Legislation: The Netherlands

In the Netherlands, it is a legal obligation for all births to be registered, and migrant parents
are equally bound by this duty.”* The law allows registration to be made by an appropriate
third party,®” if undocumented parents fear presenting at the municipality to register their
child.

1.3 Legislation and practice: Thailand

The 1991 Civil Registration Act and its amendment the 2008 Civil Registration Act (No.2)
provide a legal basis for birth registration of every child born in Thailand regardless of the
legal status of their parents.”® The Civil Registration Act (No.2) B.E. 2551 (2008) also
clarifies the procedures for registering the birth of abandoned children and children whose
parents are unknown. Officials of the Ministry of Social Development and Human Security
and staff of care institutions operated by non-governmental organizations are tasked to
facilitate birth registration of the children in their care. The updated legislation has given new
impetus to ensuring universal birth registration and the Government, with UNICEF support,
is now implementing a new online birth registration system which links all public hospitals to
their local civil register office, thereby capturing records of all new births.

1.4 Legislation: Vietham

In Vietnam, the law on civil registration specifies the competence and procedure for a variety
of scenarios regarding birth registration, including registering the birth of children born in
Vietnam if either or both parents are Vietnamese, with dual nationality, or if either or both
parents are foreigners or stateless. It further details the registration of children born overseas
if both parents were residing abroad and have returned to reside in Vietnam, without having
registered their child previously. Moreover, it addresses a frequently encountered need of
returning Vietnamese migrant or trafficked mothers to register their children born overseas,
regardless of the nationality of the father or the parents’ civil status, provided that the child’s
birth was not registered previously.>
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1.5 Legislation: Chiapas State and Mexico

Chiapas, on Mexico’s southern border with Guatemala, pioneered legislative reform in 2010
affirming in its Civil Code™ the obligation of local civil registrars to register children born in
that State, independently of the migratory status of their parents. Also in 2010 the National
Migration Institute trained State civil registration services on their obligations to register
children of migrant parents born in Mexico. In 2011 Mexico’s new migration law
incorporated the principle that “judges and civil registration officials cannot deny migrants
authorization for acts related to their civil status, nor the registration and recognition of
children, marriage, divorce, and death, independently of their migration situation or status.”®

1.6 Practice: UNICEF and NGO support for registration systems in Jiangsu
Province, China

In China, obtaining official urban residence status is extremely difficult for internal migrants,
even for rural migrants who have lived in their new homes for years. Access to key social
services such as education and health care is often limited by this lack of legal residence
status. Since 2003, UNICEF has been supporting the implementation of new registration
systems for migrant children in two cities in the Jiangsu Province, in cooperation with the
National Working Committee on Children and Women (NWCCW). More than 360,000
children have been registered thanks to this initiative, and now the Jiangsu Provincial
Government has decided that this system will be rolled out across the province in the coming
five years. Additionally, NWCCW has included registration of migrant children as a goal for
the whole country in the new National Plan of Action for Children, the key policy document
that presents China’s plans to implement the CRC by 2020.

2. EDUCATION
2.1 Practice: Atikha Overseas Workers and Communities Initiative, The Philippines

The non-governmental Atikha Overseas Workers and Communities Initiative has developed a
manual that serves as a guide for primary and secondary school teachers to integrate
migration issues into lessons plans and school activities, sensitizing children, particularly
girls, to the sacrifices their migrant parents have made, to the values of education and
savings, and to the importance of maintaining good communication within the family unit.
The Department of Education has included the modules in the curricula of three sending
regions, and the good results shown in the preliminary evaluations and informal assessments
suggest that the initiative will eventually be scaled up.

The Atikha Overseas Workers and Communities Initiative organization also offers livelihood
training and economic opportunities to children and other relatives ‘left behind’ to increase
their self-reliance.

2.2 Practice: The Government of Morocco
The government of Morocco provides a series of programs and strategies for children living
on the streets,® including those whose parents have migrated elsewhere and those who have

been deported back to Morocco. For example, “welcome centers” give shelter and facilitate
children’s social insertion through education and professional training.® There are also
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NGOs supporting and complementing State interventions, like Bayti, working on protection,
rehabilitation, and education.*®

The Moroccan government has also been funding a program for informal education of
children “out of school’, including migrants, since 1998. The program is run in collaboration
with international and local NGOs, including Caritas, Fondation Orient—Occident (FOO),
Terre des Hommes, Association Oum EIl Banine, Association Affak Chaba, and implemented
by NGOs. The objectives of the informal education program include: (i) to take into
consideration children in difficult situations, (ii) to offer them access to adaptive/alternative
programs, and (iii) to integrate them into the formal education system, vocational training or
social life in general. Thus, this informal education program offers children marginalized
from the formal education system an opportunity to complete compulsory education in a
flexible environment, and tackles the source of the lack of schooling by integrating
mechanisms of prevention, accompaniment, hearing, and intermediation into the formal
educational establishments. Informal education also provides migrants with complementary
language training (Arab, English and French). The number of children benefitting from this
program has increased from 34,550 in 1998 to 46,119 in 2011.

However, improvement is needed in the quality and organization of informal education, and
in teacher training on the specific needs and challenges of sub-Saharan migrant children,
especially those who speak neither French nor Arabic. Further, difficulties in integrating
migrant children into the formal education system persist.

2.3 Legal Action and Court ruling: NGO Coalition, District Court and High Court of
Justice, Israel

In Israel, all children must attend school, including those in detention facilities.®® Registration
is carried out with the municipality. However, in the city of Eilat, asylum seeking and
undocumented children have been required to attend a separate school with lower standards.
In response to the situation there, the Hotline for Migrant Workers, TAU Refugee Rights
Clinic and ACLB Migrants Rights Clinic filed a petition claiming discriminatory segregation
of children based on their race, ethnicity and residence status.” The municipality of Eilat
rejected the obligation to provide equal schooling®, and the Ministry of Education supported
its view and allocated additional funds for segregated schooling.®® However, the Beersheba
District Court has recently condemned the policy of segregation.** Following this decision,
the High Court of Justice also voiced its criticisms and ordered the city to integrate the
children of migrants and asylum seekers into the local school system. The municipality has
agreed to end the segregated schooling, in place for four years, and to provide assistance and
special classes to ease migrant children’s integration into the municipal school system.

2.4 Practice: Civil society and local government, Malaysia

In the Sabah region of Malaysia, government schools will not accept children identified as
“foreigner” on their birth certificates, nor those without birth certificates. Private schools
accept migrant children, but the costs are prohibitive for most families. Church and
community organizations are filling this gap, providing private education at reduced cost. For
example, the HUMANA Child Aid Society provides primary education for approximately
10,000 Indonesian and Filipino children living in the oil palm plantations in Sabah.®® In
March 2011, the Ministry of Education, together with the Malaysian Teachers’ Foundation,
the Sabah Task Force,and UNICEF, launched an education center in the coastal village of Kg
Numbak, Kota Kinabalu, to provide basic education for 300 refugee and undocumented
children in the village.®® A second learning center was built in June 2012 in Sandakan, Sabah,
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with support from the IKEA foundation, the Ministry of Education, and the Sabah Task
Force. This center provides basic education for 900 refugee and migrant children. Evidence
and experience gained from these projects are being used to develop an alternative learning
policy at the country level.

2.5 Court Ruling: Federal Appeals Court, United States

Recent State legislation in Arizona and Alabama®’ is threatening children’s access to
education by requiring schools to check the migration status of their pupils. Media reports
from Alabama recorded an immediate drop in the number of Hispanic children attending
school.®® This provision in Alabama was recently ruled to be contrary to equal protection
measures by a federal appeals court.%® Certain local schools in these States are also resisting
the implementation of the laws.™

2.6 Legislation: Explicit inclusion of undocumented children

In the Americas, recent migration laws have made explicit that all children, regardless of
migration status, are entitled to access compulsory schooling, for example, in Argentina,
Mexico and Uruguay.” Similar legislation can be found in several European countries,
including the Netherlands, Belgium, Spain, Italy and Greece.”

In July 2005, the Cabinet of the Royal Government of Thailand issued a Resolution on the
Education of Unregistered Persons requiring that all children be provided with access to all
levels of education regardless of their citizenship status or that of their parents or guardians.
The government allocates additional funds to the Ministry of Education to defray the costs of
providing educational services to migrant children.”® There is evidence that implementation
of the Resolution has helped ensure that, at least, migrant children have access to primary
education.”

2.7 Legislation: Access to education tackles practical barriers to children’s
attendance and includes all school-based services

In the United States, the Supreme Court ruled in the landmark Plyler v. Doe case” in 1982,
that it was a violation of the Constitution to deny undocumented children free compulsory
education under the same conditions as citizen and regular migrant children. The explicit
legal ruling has been complemented by clear guidelines, for example produced by The
National School Boards Association (NSBA) and The National Education Association
(NEA)"® regarding legal issues and specific schools.”” A number of States have fully
implemented this ruling to include access to other school-based services, such as free and
reduced-price meals and educational assistance for children with learning disabilities.”

In Spain, undocumented children can legally access subsidies and grants, which are vital
for many undocumented children to meet the extracurricular expenses of attendance in school
(such as uniforms, books, transport, and meals).”

In Greece, children can be enrolled with insufficient documentation if they are refugees, have
applied for asylum, have come from a country in which disorderly conditions prevail, or are
undocumented.®® Similarly, in Italy, school registration is possible even if no identification
documents are available, on the basis of declared data.®* Further, the law is clear that the
right to education®? includes receiving formal recognition of education and the final school-
leaving qualification, regardless of whether students have a residence permit or identity
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documents. Diplomas should be issued with the personal data declared at the moment of
registration.®

2.8 Legislation: Internships: Spain

In Spain, the legislation clearly allows undocumented children to carry out internships. The
contract is made between the educational institution and the internship provider. As there is
no internship or employment contract between the student and the internship provider, there
is no requirement for the student to have a valid work permit.3*

2.9 Court Ruling: Pre-school education: Italy

In Italy, the issue of access to pre-schools for undocumented children has been the subject of
a court ruling, following the introduction of measures preventing undocumented children
from being registered in pre-schools. The measure was found by the Court of Milan to be
discriminatory and contrary to the right to education enshrined in the CRC and domestic
legislation, which it interpreted to include all school grades.®® Although this interpretation is
not accepted and implemented nationwide, a residence permit is no longer required for
undocumented children to register in pre-schools in Milan.®®

3. HEALTH CARE

3.1 Legislation: Explicit inclusion of undocumented children

There are countries with inclusive legislation at the national level. For example, in Europe,
undocumented children have the same entitlements to health care services as national
children in Spain,®” Romania and Portugal. ®®

There are several countries in the Americas where national legislation gives equal access to
health care services for undocumented migrants, including children. These include
Argentina, Mexico and Uruguay.® In Argentina, this law was passed at a time when official
estimations indicated between 750,000 and 1 million undocumented migrants present in
Argentinian territory and the country was experiencing severe economic crisis.”

3.2 Regional Legislation: State of Illinois and City of San Francisco, United States

In the United States, access to subsidized health care is highly restricted for migrants.”
Generally, undocumented migrants are excluded from the public health insurance programs
for low-income families and children, Medicaid and the State Child Health Insurance
Program (SCHIP).*> Unless they have the means to access private health insurance,
undocumented migrants are only entitled to access emergency medical care free of charge
(through Emergency Medicaid).

However, some States and local governments have extended coverage for undocumented
children with their own funds. For example, both the State of Illinois and the City of San
Francisco have specific programs to provide health care to uninsured children under the age
of 19 whose families meet the income requirements, regardless of migration status.*
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3.3 Practice: MHAK mobile clinic, South Korea

In South Korea, the Migrants Health Association in Korea (MHAK) runs a mobile health
clinic which provides health care to irregular migrants 10 times a year in 8-10 cities.* An
interdisciplinary team of doctors is able to treat about 100 irregular migrants a day. The bus
has space for dental and gynecological visits, as well as space for minor surgeries. They also
provide vaccinations to children. Using the buses, MHAK visits areas where irregular
migrants work and live and provide on-site health care free of charge. MHAK was started in
1999 to respond to the health challenges of irregular migrants. As well as creating a network
of medical institutions to provide services to irregular migrants, MHAK have been engaged
in ongoing advocacy for a comprehensive health care policy for migrants, which would
include mental health services.

3.4 Practice: The Tamkine-Migrants project, Morocco

In Morocco, a day-care center delivering mother and child health services and social
counseling for migrant women and children was opened in Rabat in May 2011, within the
framework of the ‘Tamkine-Migrants’ project. Within twelve months, the center received 357
women and children from sub-Saharan countries, and records show that the number of social
counseling sessions provided are double than the estimations foreseen at the beginning of the
project. Over 30 per cent of these women and children are suffering from serious traumas
(sexual violence, persecution, death of family members) due to their migration history and
their irregular status in the country. The medico-social team assisted more than 50 births in
State maternity hospitals, also providing medical follow up for the mothers and babies,
delivering basic assistance in hygiene, food and clothes. However, the problems they face
regarding lack of income and decent housing remain highly problematic. Replications of
some activities are planned in Tangier and Oujda, in collaboration with Moroccan civil
society.

The project is financed by the EU and coordinated by Terre des Hommes (TDH)-Spain in
partnership with the Moroccan associations Oum El Banine and GADEM (Groupe
Antiraciste d’ Accompagnement et Défense des Etrangers et Migrants). TDH and its partners
also promote access to education by informing migrant families and public schools staff
about the importance of formal education, intercultural exchanges, and the right to
education.*

3.5 Practice: The Right to Health Initiative, Sweden

In Sweden, the Rosengrenska clinic in Gothenburg was established in 1998 to support
undocumented migrants, who in Sweden are only entitled to receive emergency treatment,
and this at cost, since they are liable to pay after receiving the treatment. Only undocumented
children who have been refused asylum are entitled to equal access to health care as national
children, while other undocumented children have the same entitlements to health care as
undocumented adults. As a voluntary charity network of health professionals, the clinic has
been able to provide an increasing amount of services, including medical, psychological and
dental assistance, as the number of volunteers has increased. The network also uses its
expertise to raise awareness about the extreme exclusion of undocumented migrants in
Sweden, and has played a pivotal role in the Right to Health Initiative, which has been
lobbying for a change in legal provisions for health care.*® As a result of concerted advocacy
efforts from wider civil society, the Swedish government has recently announced plans to
extend the provision of health care for undocumented children on an equal basis with national
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children. Entitlements for adults are being extended only to ‘urgent care’, as is the case for
asylum-seeking adults.”’

3.6 Practice: NGOs, South Korea

In South Korea, irregular migrants can receive emergency care free of charge, and hospitals
are able to claim reimbursement from the government. However, it is common practice for
hospitals to ask undocumented migrants for payment upfront, due to the lengthy
reimbursement procedure, an insurmountable barrier for many. To enable access if the
migrant cannot pay, NGOs often sign a declaration agreeing to take financial responsibility
for the medical treatment.*®

4. HOUSING
4.1 Practice: Hotline for Migrant Workers, Israel

In Israel, the automatic detention of all migrants crossing the border irregularly,®® including
children, means that many children spend prolonged periods of time in detention facilities.
The conditions in such centers are highly inappropriate for children.

As a result of advocacy efforts from the Hotline for Migrant Workers, since November 2009
150 unaccompanied children have been transferred to boarding schools for children under 16
years of age. However, the number of places available is highly insufficient (a total of 150
places), and there is no governmental plan to increase those numbers, meaning that many
children remain in detention. Further, there are no places in boarding schools for girls, a
situation which forces them to spend longer periods in detention before alternative shelter can
be found.*®

4.2 Practice: Defence for Children-the Netherlands and the European Parliament,
Europe

In Europe, the NGO Defence for Children — the Netherlands has developed Core Standards
for guardians of separated children in Europe. The goals of the core standards are to
empower guardians across Europe to work towards common objectives and to inspire State
authorities to offer guardians the work environment and mandates that they need. The Core
Standards are based on eight country reports (Belgium, Denmark, Germany, Ireland, Italy,
the Netherlands, Slovenia and Sweden) which include the views of unaccompanied children
and their guardians measured against international standards. The Core Standards were
endorsed by Members of the European Parliament at the launch in the European Parliament
on 30 November 2011.'"

4.3 Practice: NGO coalition, United Kingdom

A group of organizations, including Praxis Community Projects, Spare Room, Housing
Justice, and London Churches Refugee Network, has developed an initiative called London
Hosting, which aims to create viable alternative accommodation provision for destitute
migrants and refugees in London. Praxis recruit, assess, train and continuously support
people who are able and willing to host migrants in a difficult situation, and match them with
potential guests. At the same time, they carry out development work in the community to
support or help start local hosting initiatives in collaboration with local churches, other faith
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organizations, voluntaries, and refugee support groups, and work to resolve the immigration,
benefits, legal and health issues in the guests’ lives and to help them successfully move on.'%

5. SOCIAL AND ECONOMIC PROTECTION

5.1 Government Program: Overseas Workers® Welfare Administration, the
Philippines

The Overseas Workers® Welfare Administration in the Philippines manages a trust fund to
support Filipino migrant workers and their families. The fund is generated through
membership fees from the Filipino migrants or their employers ($25), and workers who
contribute are eligible for a range of social services, including insurance, healthcare and
family-assistance loans. In addition, their children have access to education and training
programs. For example, the ‘Tuloy-Aral’ or ‘Continuation of Education’ project helps cover
the expenses of elementary and high-school students in financial need, by providing them
with $100 a year to pay for books and other supplies, transportation, etc.

5.2 Policy: National Action Plan on Children Left Without Parental Care and census
of children left behind, Moldova

The National Action Plan on Children Left Without Parental Care adopted for 2010-2011
addressed the multiple aspects of vulnerability of children left behind, including by the
creation of social services for children at the community level; awareness-raising among the
general public and potential migrants on the potential negative impacts of migration on
children; and capacity-building for professionals working with children (teachers,
psychologists, police, health workers, etc.) on the vulnerabilities of children left behind and
protection of their rights. The Plan also envisaged the introduction of life-skills education in
school curricula (not yet in place) and the establishment of a monitoring and evaluation
system of children left behind.

The Plan was drafted by the Governmental Commission on Children Left Without Parental
Care as a result of migration, with the support of line ministries. The Ministry of Labor,
Social Protection and Family is accountable for the Plan’s overall coordination and
supervision.

As of May 2012, the Ministry of Labor, Social Protection and Family is carrying out a census
of children left behind, with the support of partners. The results of this census will be used to
further strengthen the social protection system for these children.

5.3 Court Ruling: High Court of Pretoria, South Africa

In South Africa, the High Court of Pretoria found that unaccompanied migrant children must
be treated in accordance with the Child Care Act of 1983 (now superseded by the Children’s
Act 38 of 2005 as amended), in the same manner as South African children. The Court found
that the legal mechanisms for the protection of children in the Constitution and the Child
Care Act apply equally to unaccompanied migrant children. Therefore, unaccompanied
migrant children are subject to the same procedure for determining whether they are in need
of care, and the provision of the care itself, as South African children.*®
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5.4 Legislation: Argentina

In Argentina, migrants and their families are entitled to access to protection and rights under
the same conditions as nationals, particularly in relation to social services, public goods,
health, education, and justice.'® Migrant families are also eligible to access the Universal
Child Allowance, an income-support measure for children, though only after three years of
regular residence. It is not yet clear whether this period may begin from the moment of
entering into a procedure to obtain a residence permit, or whether it begins once a permit has
been granted. The United Nations Committee on Migrant Workers and their Families has
recommended that the provision be extended to irregular migrant children. **

5.5 Legislation: The Government of Belgium

In Belgium, the right to social and economic protection guaranteed to all people under
Belgian law™® has been explicitly recognized as applying to undocumented children.'*” Both
accompanied and unaccompanied undocumented children are afforded a certain level of
inclusion in social protection by law. However, the implementation of Belgian legislation
discriminates against unaccompanied migrant children in practice, by separating provision
from mainstream services. As for children with families, they face discrimination in law as
well as in practice. This makes both groups of children vulnerable to deprivation when
specialized services lack capacity.

Implementation is problematic because, for example, the provision of material assistance and
housing for undocumented families has been limited to that provided in the federal reception
centers for asylum seekers.'® Further, the federal agency for asylum seekers and refugees,
Fedasil, and the Office for Foreigners signed a protocol of cooperation,'® according to which
families are accommodated in a reception center and protected against eviction only if they
are cooperating with a process leading to regularization or return.'’® Therefore, there are
significant limits to the protection offered to undocumented children. Additionally, at the
current time, there is a severe shortage of places in the reception centers, making access near
impossible even for those who are eligible.'*

This situation is also affecting unaccompanied non-asylum seeking children in Belgium. The
provision of social and economic protection to unaccompanied children is not limited to the
Fedasil centers."? However, the support is organized around these centers, and children who
have not been assigned to a reception center do not receive the same level of social support
and guidance, and may face periods of homelessness. Fedasil is currently refusing to support
unaccompanied non-asylum seeking children, unless they are particularly vulnerable,**
leaving them outside the system of social protection which they are legally entitled to.***

5.6 Legislative Proposal: Brazil

In Brazil, the Parliament is currently discussing a legislative proposal which would guarantee
the fundamental rights enshrined in the Constitution to all migrants, regardless of migration
status, in particular the civil and social rights recognized for Brazilians; the right to
education; the right to public health; and access to justice.**®
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5.7 Court Ruling: Federal Constitutional Court, Germany

In Germany, until a recent ruling from the Federal Constitutional Court,''® the benefits
provided to asylum seekers and other eligible migrants'” had not increased since the law
regulating the benefits came into force in 1993, despite considerable increases in prices.™®
The Court has ruled that the law was incompatible with the fundamental right to minimum
existence, and that the new provisions must be made immediately available and correspond to

regular social welfare payments.**®
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symptoms of severe depressive devitalization who have been refused asylum and protection in Sweden”,
Etikkommiss-ionen i Sverige, January 2012.
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Venezuela.
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introduced between 9 July and 9 December 2009. One of the criteria related to local ties, demonstrated primarily
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for at least five years, are in school, high-school graduates or military veterans in good standing, and have clean
criminal records. The deferred action for childhood arrivals (DACA) measure does not provide a permanent
residence status, but grants a suspension of deportation proceedings and issues renewable temporary permits of
residence. For more information see USCIS website: http://www.uscis.gov/. The Migration Policy Institute has
estimated that as many as 1.76 million young undocumented migrants could be eligible (Migration Policy
Institute, Fact Sheet, “Relief from Deportation: Demographic Profile of the DREAMers Potentially Eligible
under the Deferred Action Policy”, August 2012).
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urban citizens. The enactment of the law has therefore made it easier for migrants to acquire permanent
registration. However, the impact of the new law has been limited, due to inconsistent implementation at the
local level and an absence of central government guidance. In practice, many migrant children still find it
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(UNICEF Vietnam, September 2012).
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18 In some countries, there are separate procedures for registering a birth and receiving a birth certificate, and it
can be difficult to obtain a certificate (Michael Miller, “Birth registration and the rights of the child”, a report
prepared for the European Parliament, 2007, p. 3).
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without a State: a global human rights challenge, MIT Press, Cambridge, Massachusetts, 2011, p. 135).

8 For example, in the Sabah region of Malaysia, if the mother, father or informant is a non-citizen, it is
necessary for them to produce a valid travel document, pre-natal examination documents, confirmation of birth
or still born and marriage documents (for first born only) if parents are married, in order to obtain a birth
certificate (Sabah Ordinance Cap 23 for births of children born in Sabah).
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Children without a State: a global human rights challenge, MIT Press, Cambridge, Massachusetts, 2011, p. 135;
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20 For instance, when Vietnamese women migrate irregularly or are being trafficked to China, they cannot get
married without paying large sums of money to local authorities and often do not register their children in China
due to fear of deportation. When returning or being deported to Vietnam with their children born in China,
despite legal provisions it is difficult for them to register their children or apply for Vietnamese nationality for
them, without birth registration and without money to pay for DNA tests to prove parenthood. Ignorance of the
law by some officials may also play a role. Consequently, accessing basic services becomes a challenge for
these children.

21 For example, in Italy, the criminalization of unauthorized entry or stay brought in 2009, introduced a duty on
all public officers to report undocumented migrants to the police, as they have a duty to report any crime. In
Italy, a child’s birth is registered at a hospital or at a municipal registry office. Health professionals are
prohibited from reporting irregular migrants to the immigration authorities, meaning that birth registration in
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“Rights of Accompanied Children in an Irregular Situation,” November 2011)

22 For example, in Israel, uninsured migrants must cover the costs of delivery and hospitalization (about 480 US
dollars a day), and in 2011 alone, the Hotline for Migrants Workers counseled 70 women who were denied
official birth notification documents after non-payment. Further, the notification of birth provided by the
hospital is not an official birth certificate, which is normally issued based on registration in the official
population register, from which migrants are excluded. Thus migrants also face great difficulty in obtaining
birth certificates and there have been cases where birth certificates have only been issued once a voluntary
return declaration has been signed (Information provided to PICUM by the Hotline for Migrant Workers, 26
June 2012).

2 For example, in Sri Lanka, children left behind by migrant mothers performed poorly in academic activities,
lacked concentrating abilities, and failed to improve despite additional help. They did not participate in
extracurricular activities due to poor moral support and had a wide range of behavioral problems such as
aggression, cruelty, stealing, hyperactivity, and disruptive behavior (BCV Senaratna, Sri Lanka Journal of Child
Health, 2012; 41(2): 71-75, Left-behind children of migrant women: Difficulties encountered and strengths
demonstrated).

* UNICEF / UNDP Background Paper for the 2007 Global Forum on Migration and Development, pp. 5-6; R.
Cortés, 2008, Children and Women Left Behind in Labor Sending Countries: An Appraisal of the Social Risks,
UNICEF Division of Policy and Practice Working Paper, August 2008; Cortés, R., Adolescents’ Rights, Gender
and Migration: Challenges for Policy-Makers, ADAP Learning Series, UNICEF April 2011.

% This is often the case when siblings are separated and when delegation of legal guardianship is unclear.

%8 |hid. See also UNICEF DPS Policy Initiative on Migration and Children, Moldova Fact Sheet, July 2012.

2T R. Cortes (2008), op cit note 20, page 17-19.

%8 For example, in Kazakhstan, it is common for the children of labor migrants to also be working in the
informal economy, typically in agriculture, on family farms, or begging (Information provided to PICUM by the
The Legal Center for Women Initiatives «Sana Sezim», 20 July 2012), People who migrate seasonally from
other Commonwealth of Independent States countries to work in tobacco and cotton farming often migrate and
work as a family to meet the labor-intensive demands of the work (Human Rights Watch (2010) Hellish Work:
Exploitation of Migrant Tobacco Workers in Kazakhstan, Human Rights Watch, July 2010). Thus children’s
employment means they miss periods of school in their country of origin. Further, the labor is often highly
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2% Government expenditure for public education in Vietnam is higher than in other countries in the region. More
than twenty per cent of the State budget is allocated to education, which represents more than five per cent of
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and access public health care. Migrants are often unaware of these requirements beforehand and must arrange
for documents to be sent back to the country of origin for certification. Cases have been reported in particular
regarding Mexicans returning to Mexico from the United States with US citizen children, without the required
official seal on their children’s birth certificates. Responding to questions from The Associated Press, Mexico's
health officials said in a statement that they offer a temporary care plan for U.S.-born children, but families must
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B n Belgium, a Constitutional Court ruling (22 juillet 2003 — Arrét n° 106/2003 de la Cour d’Arbitrage statuant
sur une question préjudicielle relative a I’article 57, 82, de la loi du 8 juillet 1976 organique des centres publics
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67 in Conférence régionale sur “La migration des mineurs non accompagnés: agir dans I’intérét superieur de
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